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BRIEF OF APPELLANT 
JURISDICTION AND NATURE OF PROCEEDINGS 
Jurisdiction is conferred upon this Court pursuant to Utah Code 
Annotated Sections 78-2a-3(2e) appeals from a court of record in criminal cases 
except those involving a conviction of the first degree or capital felony. 
ISSUES PRESENTED ON APPEAL 
1. Whether the conviction of Appellant should be overturned or 
remanded because of ineffective assistance of counsel, and 
2. Whether a conviction for Attempted Aggravated Arson can be 
substantiated under the facts and standards of law that should have 
been required to be met in this case. 
STANDARD OF APPELLATE REVIEW 
The Court of Appeals accords the trial court's conclusions of law with no 
particular deference reviewing them for correctness. State v. Wilcox. 888 P.2d 
1028,1031 (Utah 1991). "The Court reviews evidence and all reasonable 
inferences drawn from that evidence in a hght most favorable to the verdict and 
reverses only if evidence is so inconclusive or inherently improbable that 
reasonable minds must entertain reasonable doubt that defendant committed the 
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crime." State v. Souza. 846 P.2d 1313 (Utah 1998). 
PERTINENT STATUTORY AND RULE PROVISIONS 
Appellant was convicted under Utah Code Annotated Section 76-6-103 
and 76-4-101. 
STATEMENT OF THE CASE AND FACTS 
On April 11,2001 Tim Brooks was in the Wells Club, a bar in Duchesne, 
Utah. According to the manager, Mr. Brooks became belligerent and tried 
starting fights with several customers. The manager asked him to leave and he 
did so. It was testified to by the witnesses that he then crossed the street and 
went to a gas station/convenience store bought a small amount of gasoline in a 
can. Later that evening, a fire was seen in a trash can in the back of the Wells 
Club. No part of the building was involved in the fire. The officers in the case 
testified that there were "scorch" marks on the back of the building. Mr. 
Brooks denied starting the fire to police. No one saw him in the area of the fire. 
He was convicted of Attempted Aggravated Arson and sentenced to serve 1-15 
years in the Utah State Prison. 
Appellant challenges his conviction on the following grounds: (1) That his 
conviction was the result of ineffective assistance of counsel, and (2) That the 
State failed to prove the essential elements of Attempted Aggravated Arson. 
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ARGUMENT 
I. THE CONVICTION OF APPELLANT SHOULD BE 
OVERTURNED OR REMANDED BECAUSE OF INEFFECTIVE 
ASSISTANCE OF COUNSEL. 
"An ineffectiveness claim may be raised for the first time on direct appeal 
if the trial record is adequate to permit decision of the issue and the defendant is 
represented by counsel other than trial counsel." State v. Humphries. 818 P.2d 
1027,1029 (Utah 1996). 
"To succeed in an ineffective assistance of counsel in violation of the 
Sixth Amendment of the United States Constitution, this Court reviews the case 
under the following: (1) The defendant must demonstrate that counsel's 
performance 'fell below an objective standard of reasonableness; and (2) he 
must show that absent counsel's errors, he had a reasonable chance to prevail, 
and thus the errors undermine confidence in the outcome.' State v. Templin. 805 
P.2d 182,186-187 (Utah 1990) (quoting Strickland v. Washington. 466 U.S. 
668,688 (1984). When reviewing counsel's performance, a "court must 
indulge a strong presumption that counsel's conduct falls within the wide range 
of reasonable professional assistance." Id at 186 (quoting Strickland at 689.) 
The attorney in the trial was Ms. Karen Allen, Duchesne County Public 
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Defender. Appellant alleges that his trial counsel fell below the standard of 
reasonableness in the following ways: (1.) Appellant gave his attorney the 
names of witnesses that could have told the jury that he had an alibi for the time 
that the fire was started, and to testify concerning what he did with the small 
amount of gasoline that he bought. However, none of his witness were 
contacted and none were called to testify. He is unaware of any trial strategy 
that not using defenses could be but the effect of not having the testimony was 
devastating on his case. (2) Counsel in cross examining the State's witnesses 
brought out theories that (a) he was known by the police as a drug dealer; ( See 
Trial Transcript Vol II July 6,2001 hereinafter Trial Transcript, p. 76 lines 2-3 
and p. 77 lines 6-10); (b) that the police had previous dealings with Appellant. 
(See Trial Transcript p. 76 lines 7-16); (c) That the police thought thai his 
apartment smelled like marijuana. (See Trial Transcript p. 76 lines 18-24); (d) 
that there was a warrant out for him for intoxication and reckless burning. (See 
Trial Transcript p. 78 lines 18-24) and (e) that if Appellant gave the officer his 
pipe that he would be cited and released on marijuana and paraphernalia 
charges. (See Trial Transcript p. 85 Lines 1-13) 
Any of these statements if they had been brought out by the prosecutor 
would have been grounds for a motion for mistrial. These statements had to 
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have a very negative influence on the jury and their opinion of the Appellant on 
areas that were not part of the case in chief and were not necessary for any 
purpose shown. 
Then in what must have been an attempt of humor defense counsel in 
beginning cross examination of the senior arson investigator from the Utah State 
Fire Marshall's Office, Mr. Borg, stated : "This is one of those interesting 
situations in life that you just never think you'll just never think you'll come up 
with. Unknown to Mr. Borg, I slept with him or his ghost for about twenty 
years. And so here's your worst nightmare, face to face, and it's a really nice 
person. For a long time, I was married to a school superintendent, and school 
superintendents worry a lot about the fire marshal." (Trial Transcript p. 97 lines 
12-18). The trial Court was some what taken back by this comment and asked 
counsel to continue and ask the witness her questions. (See Trial Transcript p. 
97 lines 19-23) 
In addition to this rather strange statement, Counsel did not properly 
object to the admission of Mr. Borg as an expert. She stated "Your Honor, we 
have had his credentials for a while. I've done some checking. We're willing 
to stipulate that he is an expert in the field of, I guess, it wouldn't be starting 
fires, but the field of fires, whatever." (See Trial Transcript p.90 lines 14-17) 
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After this the judge without motion accepted the fire marshal as an expert in the 
field of arson investigation. (See Trial Transcript p. 90 lines 18-19). The 
curriculum vitea of the fire marshal was not given in the record, no testimony 
was given as to his qualifications, so it is impossible to determine whether this 
was "reasonable" to have him admitted as an expert. 
There was no application from Defendant for an expert to review the 
testimony of the fire marshal or to have any refutation of the testimony given. 
The testimony of the fire marshal came in almost uncontested. (See Trial 
Transcript pgs. 90-101). There was no refutation of the evidence on this point, 
that may have been possible if Defendant had hired a arson investigator to look 
further into the matter. 
All of the above indicate a lack of attorney assistance to the Appellant 
that falls below the standard of "reasonable". 
II. THE STATE FAILED TO MEET ITS BURDEN OF 
PROVING THE ELEMENTS. 
Mr. Brooks was charged with violation of Utah Code Annotated 76-6-
103 and 76-4-101. The jury instruction given in the case states that he "by 
means of fire or explosives, intentionally and unlawfully attempted to damage a 
habitable structure; or any structure when a person, not a participant in the 
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offense, is in the structure." (See Court record- Jur> Instructions) 
I In li limonv ol the ollucis in the case was that a garbage can in the 
back < -inkling li nl Inn in il linn was testimony that the garbage can was 
iiHil up
 (i{LMiiit>l the I>.i« l>. ill iln luiililiiij' (See It ml haiisciipi |i iiJ. lines o ,.!"» 
and p M l i m ' s l ' P l I lii Stiiti I HI Mm lul ii stilicd ill it Iln lih n i 
intentionally started by a flammable liquid ho believed thai hydrocarbon based 
liquid had been put into the can and ignited on fire. (See Trial Transcript p. 95 
lines 8-12) What there was no te iy to in any way was whether or not the 
building had any people in it or if the fire was intended to or if it could have ever 
burned from the garbage can onto the building. 
I In re was the testimony of the convenience store clerk that a person that 
upiaining about being 8(>ed iiom the Wells Club bought a small amount 
ot'gasoliM' in win' she d r cubed ;»'.•' a entice cup IV', I u.il I lanscnpt p ^-
v
' I Liter the rase nfl'n i i nblann il i ii-.in li \\ in, nil In sean li I lit. lesideiu r nl 
the defendant for a coffee can. (See Trial Transcript p 68 lines ??- )S) A coffer 
can was found at the defendant's residence but it did not appeal i 
gasoline in it. For some unknown reason the coffee can that did not 
think had had gasoline in it was introduced into evidence. (See Trial Transcipt p. 
69 lines 1-13). There was no container mat contained or had contained gasoline 
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found at defendant's residence. 
Mr. Wells appears to have been convicted mainly on the testimony of the 
clerk from the convenience store who stated that Mr. Brooks had said "Just 
watch. Its going to go up." (See Trial Transcript p. 26 lines 10-18 , p.30 lines 
9-14 and p. 31 lines 1-22) It was assumed by the clerk that he meant the Wells 
Club because he had complained of being 86ed. However, he also complained 
about being fired from his job, but the clerk did not call his former employer to 
warn them of impending danger as she did the Wells Club. 
Richard Kent testified that he saw the fire as first one flame and then 
another, and then another. (See Trial Transcript p.53 lines 1-13). This person 
saw the flame, but never saw Mr. Brooks in the area. (See Trial Transcript p. 
56 lines 9-12) The fire went out so fast that he did not even call the fire 
department. (See Trial Transcript p. 55 lines 15-17 and p. 56 lines 20-23). 
Ms. Bake, a friend of Mr. Kent also saw the fire but did not see anyone in 
the area. (See Trial Transcript p. 41 lines 1-10). No other witness as called that 
saw Mr. Brookes in the area while the fire was going. Interestingly enough, no 
witness testified as to seeing any burns marks on Mr. Brooks, or clothing 
belonging to him that smelled of smoke. All the evidence was circumstantial 
and not very strong at that. 
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No witness testified at any time as to whether the wall behind the garbage 
.. was adjacent to a "habitable structure Since this is an element of the 
•• tunny as to whether there 
w;is any pnsnn in III: hnlilm)1 lliil III \ .111 vv.i, m \\ I1 I In. 1 c is sunn 
inference that ll may have been the Wells 1 1111 • itself t* 
but there was no direct testimony £ive to prove lln > 
More fatal to the State's ca^ ^ .«~v that there was no intention shown 
or even discussed as to whether the fire in the can could have ever started the 
building on fire. Assuming for argument's sake that the State did prove that the 
I lie in the garbage can was started on purpose. In order to be convicted of 
Attempted Agg ed Arson, a defendant must have "taken a substantial step, 
xplosivc entionally and unlawfully to damage a 
habitable s1 met 11 re i'i iii liin'liih when ,i person, % participant in the 
offense, is in tin stiiictiiu " I ll.ili i 'mlr Aiiiiotiilnl Section 'Hi h Ml >\ A lin was 
burning in a trash can. There was a n>' 1 ' tf1 behind 
the can. Nothing from the evidence shows an intent on the part of anyone to 
burn the building. If the person wanted to burn the building, and had gasoline, it 
would have been a very simple matter to make sure the building itself had 
gasoline on it and really did burn That was not what happened in this case. 
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CONCLUSION 
Mr. Brooks asks that this Court overturn the conviction that he is 
currently serving time in the prison system for on the basis listed above. 
Dated this 3D day of October, 2002. 
Cindy Barton-Coombs 
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